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REVI EW of a decision of the Court of Appeals. Reversed.

11 JON P. WLCOX, J. This is a review of a published

deci sion of the court of appeals, Tontzak v. Bailey, 206 Ws. 2d

404, 557 N.W2d 840 (Ct. App. 1996), which affirmed an order of
the Crcuit Court for Racine County, Dennis J. Flynn, Judge. The
circuit <court denied the summary judgnent notion of the
defendants, Pete L. Bailey (Bailey) and Anerican Surveying
Conmpany (Anerican), seeking dism ssal because the plaintiffs,
Thomas N. Tontzak and Mary Ann Tontzak (the Tontzaks), brought
their action after the six-year limtation period set forth in
Ws. Stat. 8§ 893.37 (1993-94)!' had expired. The circuit court
held that the "discovery rule,” as adopted by this court in

Hansen v. A.H Robins, Inc., 113 Ws. 2d 550, 560, 335 N.W2d 578

(1983), applied to the Tontzaks' cause of action so as to render
it tinely.

12 There are three issues before us on review (1) whether
the Hansen discovery rule applies to the tinme limtation for
commencenent of an action against a |and surveyor under Ws.
Stat. 8§ 893. 37; (2) whether 8§ 893.37 violates the equa

protection clauses of the United States and Wsconsin

1 Unless otherwise noted, all future references to Ws.
Stats. are to the 1993-94 version of the statutes.

Wsconsin Stat. 8§ 893. 37 provides:

893.37 Survey. No action may be brought against an
engi neer or any land surveyor to recover danmages for
negligence, errors or omssion in the making of any
survey nor for contribution or indemity related to
such negligence, errors or omssions nore than 6 years
after the conpletion of a survey.
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constitutions; and (3) whether placenent of surveyor's stakes in
the ground constitutes a continuing tort, such that the six-year
[imtation period my be tolled followng conpletion of a
survey.? W hold that the Hansen discovery rule does not apply
to the tine limtation for comencenent of an action under
8§ 893.37, that § 893.37 satisfies the equal protection comrands
of the state and federal constitutions, and that the limtation
period was not tolled followng conpletion of the survey.
Accordingly, we reverse the decision of the court of appeals.

13 The relevant facts are not in dispute. On August 25,
1988, Bailey, a |land surveyor enployed by Anerican, surveyed and
staked the boundaries of Ilots 96 and 97, Ilocated in the

unrecorded plat of the EIm Island subdivision in Wterford,

2 The circuit court rejected the Tonczaks' continuing tort
all egations, but did not rule upon the equal protection challenge
to the surveyor statute pending conpliance wth the wuniform
decl aratory judgnents act, Ws. Stat. 8 806.04(11). This statute
requires that the attorney general be notified and presented with
the opportunity to appear on behalf of the state if a statute is
alleged to be unconstitutional. The court of appeals directed
the Tontzaks to conply with 8 806.04(11), but reached neither the
constitutional <challenge to the surveyor statute, nor the
continuing tort argunment in its decision. Because we reverse the
decision of the court of appeals, our consideration of these
I ssues i s appropriate.

Al though the attorney general declined to appear, we note
that the Tontzaks did notify the attorney general of both the
court of appeals proceedings, as well as the proceedi ngs before
this court. Therefore, any jurisdictional defect caused by the
Tontzaks' failure to conply with the notification requirenent
during the circuit court proceedings, see Kurtz v. Cty of
Waukesha, 91 Ws. 2d 103, 116-17, 280 N.W2d 757 (1979), "was
cured by virtue of the subsequent invitation to the attorney
general to participate in the court of appeals' proceedings." In
re Estate of Fessler, 100 Ws. 2d 437, 444, 302 N W2d 414
(1981).
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W sconsin. The surveyor's certificate indicated that the survey
was "made for the present owners of the property, and al so those
who purchase . . . wthin one (1) year" from the date of the
survey.

14 Around that tinme, the Tontzaks negotiated with the
defendant MIdred B. Whlfard and her real estate agent for the
purchase of the tw Ilots. During these negotiations, the
Tontzaks becane aware of the survey markers placed on the
property by Bailey, and were provided with a copy of Bailey's

survey. On Cctober 21, 1988, the Tontzaks purchased the |ots.

15 In 1989, the Tontzaks began making inprovenents to the
property. In doing so, their builder hired a different survey
conpany, Inman Survey and Associates, Inc. (now defendant

Interline Surveying Services, Inc.), to confirmthe boundaries of
the property. This surveyor relied on the stakes placed by
Bailey in confirmng that the boundaries of lots 96 and 97
exi sted as marked. The builder then conpleted construction of a
home and deck on the property consistent with the Bailey and
| nman/Interline surveys.

16 In June 1994, Charles and Kim Andersen (the Andersens)
purchased the |and adjacent to the Tontzaks' property. In
conjunction with this purchase, the Andersens had their property
surveyed to confirmits boundaries. Their survey indicated that
the Tontzaks' house, deck, patio and pier extended onto the
Ander sens'’ property. According to this new survey, the

boundaries of lots 96 and 97 as marked by Bailey were actually
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the boundaries of lots 97 and 98 of the unrecorded plat of Elm
| sl and.

17 As a result, the Andersens commenced an action for
trespass and encroachnent agai nst the Tontzaks. On May 24, 1995,
the Tontzaks in turn instituted this negligence action against
Bailey and Anerican seeking attorney's fees and other damages
incurred in defending the Andersens’ |awsuit. Bail ey and
American noved for summary judgnent arguing that the Tontzaks'
claim was tine barred under Ws. Stat. § 893. 37. The Tontzaks
opposed the notion by invoking the discovery rule of Hansen.
That is, the Tonctzaks asserted that the six-year limtation
period did not begin to run at least until they becane aware of
their encroachnment on the Andersens' property in June 1994,

18 The circuit court denied Bailey and Anerican's notion
for summary judgnent, holding that the discovery rule applied to
the time limtation set forth in Ws. Stat. § 893.37. The court
of appeals agreed, stating: "Because the |anguage of § 893. 37,
Stats., contains no rule of discovery, we conclude that it falls
under the Hansen discovery rule." Tontzak, 206 Ws. 2d at 416.
The court of appeals therefore affirmed the circuit court's non-
final order denying Bailey and Anmerican's notion for summary
j udgment, and remanded the cause for further proceedings. Bailey
and Anerican appeal fromthe decision of the court of appeals.

l.

19 We first consider whether the Hansen discovery rule

applies to the limtation period governing |awsuits against

surveyors. The application of a statute to a particular set of
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facts is a question of law which this court reviews wthout
deference to the conclusions of the circuit court or the court of

appeals. See State v. Ahrling, 191 Ws. 2d 398, 403, 528 N W2d

431 (1995). Therefore, we review the court of appeals' decision
de novo.

110 Wsconsin Stat. 8 893.37 is a statute of repose. It
provides that a cause of action nust be comenced within a
specified anmpbunt of tine after the defendant's action which
allegedly led to injury, regardl ess of whether the plaintiff has
di scovered the injury or wongdoi ng. In this case, the statute
bars suit against a surveyor brought nore than six years after
the survey was conpl et ed.

11 Wsconsin Stat. § 893.37 is not a statute of
l[imtations, which bars an action not commenced wthin a
specified anmbunt of tinme after the cause of action "accrues."
Nevert hel ess, the Tontzaks ask this court to apply the Hansen
di scovery rule to 8 893.37, so that its six-year limtation
period began to run, at the earliest, in June 1994 when the
Tontzaks becane aware of their encroachment on the Andersens’
property. Not only does such reasoning run contrary to the plain
| anguage of 8§ 893.37, but it also msreads our decision in

Hansen. 3

® For recent discussions of the Hansen discovery rule and
its application, see Caypool v. Levin, 209 Ws. 2d 284, 294-97,
562 N.W2d 584 (1997); Pritzlaff v. Archdi ocese of M| waukee, 194

Ws. 2d 302, 312-16, 533 N.W2d 780 (1995).
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12 In Hansen, we were faced with a certified question of
law from the United States Court of Appeals for the Seventh
Crcuit. The followng question was certified for our
determ nation: "When does the cause of action accrue within the
meaning of the Wsconsin statute of limtations for personal
injury actions . . . when the injury to the plaintiff was caused
by a disease which nmay have been contracted as a result of
protracted exposure to a foreign substance?" 113 Ws. 2d at 551-
52 (enphasis added). The case involved a woman (Hansen) who was
all egedly injured by use of a Dalkon Shield intrauterine device.

Hansen first discovered abnormal medical synptons approxi mately
four years after the device had been inserted into her uterus by
medi cal personnel, and later discovered that she had pelvic
i nflammatory di sease. The disease left her fallopian tubes
bl ocked, rendering her sterile. See id. at 552-53.

113 The applicable statute of Iimtations for Hansen's
| awsuit provided that an action to recover damages for injuries
sust ai ned nust be brought within three years "after the cause of
action has accrued." 1d. at 554. See Ws. Stat. 8§ 893.14,
893.205(1) (1977). Thus, we were left to decide when the cause
of action accrued for the purposes of Hansen's action because the

| egi sl ature had not spoken on the issue. See Hansen, 113 Ws. 2d

at 556-57, 559-60. Acknow edging the "harsh results"” that often
stem from using the date of injury as the benchmark for accrua

of clains, we stated:

In the interest of justice and fundanmental fairness, we
adopt the discovery rule for all tort actions other
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than those already governed by a legislatively created
di scovery rule. Such tort clainms shall accrue on the
date the injury is discovered or wth reasonable
diligence shoul d be discovered, whichever occurs first.

All cases holding that tort clainms accrue at the tine
of the negligent act or injury are hereby overrul ed.

Id. at 556, 560.

114 O principal inportance to our decision in Hansen was
the legislature's silence on the issue of when such a cause of
action would accrue. In the present situation, the legislature
has explicitly barred suits against surveyors that are not
brought within six years from the date that the survey was
conpl et ed. In effect, the legislature has already determ ned
when the claim "accrues": the date the survey is conpleted, not
the date that the injury is discovered.

115 W are unwilling to change the |egislature' s decision
on time limtation periods such as that provided by the
surveyor's statute. "[Wisconsin courts have traditionally held
that statutes of limtation are policy considerations within the

province of the legislature.” Mller v. Kretz, 191 Ws. 2d 573,

580, 531 NNW2d 93 (Ct. App. 1995) (citation omtted). |In short,
the decision to close the courthouse doors on litigants wth
stale clainms is a pure question of policy that is better left to
the | egislative branch of governnent.

116 The Tontzaks argue, however, that the |egislature has
not "grappled" with the inequities inherent with a limtation
period that comrences before the injury is discovered. According
to the Tontzaks, justice dictates that a tinme limtation period

not begin to run on tort clainms wthout discovery, unless the
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| egislature has clearly illustrated, either through |egislative
history or by the l|anguage of the statute itself, that it has
wei ghed the unfairness that such a result would produce against
ot her policy considerations.

117 Consi st ent wth this argunent is the Tontzaks'
contention that the discovery rule was not recognized at the tine
that Ws. Stat. § 893.37 was anended in 1979 to its current form

Because it was not a recognized principle in this state prior to
our decision in Hansen, the Tontzaks argue that we can presune
that the discovery rule was not considered by the |egislature.
We address these argunents in turn.

118 W conclude that in adopting Ws. Stat. 8§ 893.37, the
| egi sl ature did consider the inequity of a tinme I[imtation period
t hat commences prior to discovery, and yet determ ned that clains
agai nst surveyors will be barred six years after the survey has
been conpleted, regardless of when the injury is discovered
Al though the plain |anguage of 8§ 893.37 is sufficient to support
our conclusion, we note that the legislative history to which the
Tontzaks refer serves to affirmour concl usion.

19 Wsconsin Stat. 8§ 893.37 was originally enacted as Ws.
Stat. 8§ 59.665 (1969), by 1969 Assenbly Bill 533. See Chapter
499, Laws of 1969, § 15. The only relevant difference between
the current surveyor's statute and its predecessor was the
earlier version's four-year limtation period for comrencing an
action, instead of the current six-year period. Ten years after
the statute was first enacted, 1979 Assenbly Bill 326 renunbered
8§ 59.665 (1969) to 8§ 893.36 and anended it to read as it
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currently stands. See Chapter 323, Laws of 1979, § 3.° The
Judicial Council Conmttee's Note that is attached to the anended
version of the statute explains that "[t]he 4-year statute of
[imtation tinme period . . . has been increased to 6 years as it
is felt the prior tinme period was too short as the consequences
of an erroneous survey are sonetines not readily apparent.” Ws.
Stat. § 893.37 (1979-80).

120 Had we not been satisfied that the plain |anguage of
Ws. Stat. 8§ 893.37 illustrates the legislature's intent to bar
clainms against surveyors regardless of when the injury is
di scovered, the Conmttee Note clearly reveals the legislature's
consideration, and rejection, of discovery principles. In this
case, the legislature recognized the problens inherent in a four-
year statute of repose relating to surveyor negligence, and, to
remedy the situation, chose to grant injured parties another two
years to commence litigation

21 This alone would seem to be enough to reject the
Tontzaks' argunent that the discovery rule was a principle
unrecognized in the law prior to our decision in Hansen.
However, we also point out that at |east five sections of Ws.

Stat. ch. 893 (1979-80) included discovery provisions prior to

* That same year, it was then renunbered to its current
location at Ws. Stat. § 893.37 by 1979 Senate Bill 621. See
Chapter 355, Laws of 1979, § 228.

10
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our decision in Hansen,® proving that the legislature was aware
of discovery principles when it adopted Ws. Stat. § 893. 37

22 The Tontzaks contend, and the court of appeals held
that the discovery rule should apply because Ws. Stat. § 893. 37
does not <contain a legislatively created discovery rule or
"recite discovery principles or contain discovery |anguage," as

required in order to be exenpt from our holding in Hansen. See

Tontzak, 206 Ws. 2d at 415. W di sagree.

123 Al though we adopted the discovery rule for all tort
actions other than those "already governed by a legislatively
created discovery rule,” Hansen, 113 Ws. 2d at 560, we did not
require that all statutory tine periods for initiating an action
be based upon the injured party's discovery of his or her injury.

| ndeed, our statenent that "[a]ll cases holding that tort clains
accrue at the tinme of the negligent act or injury are hereby
overruled," id. (enphasis added), makes clear that we overruled
all judicial determnations that a cause of action accrues at the
time of the negligent act or injury, not all |legislative
declarations that set the tinme of injury as the accrual date.
The latter suggestion would require this court to rewite Ws.
Stat. 8 893.37 and other statutes of repose like it—a course of

action that is neither appropriate nor constitutionally sound.

> See Ws. Stat. 88 893.55 (nedical malpractice), 893.60
(forfeiture actions), 893.87 (fraud actions involving the state),
893.89 (injury resulting from inprovenents to real property)
893.93 (fraud actions) (1979-80).

11
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124 MNoreover, by ref erenci ng previ ously exi sting
"l egislatively created discovery rules" in Hansen, we nerely
recogni zed the legislature's adoption of a limted discovery rule

for nedical mal practice actions. See Hansen, 113 Ws. 2d at 556-

57; Ws. Stat. § 893.55 (1979-80).° Although § 893.55 is a
statute of repose, it also enploys a restricted, one-year
di scovery rule in limting actions against health care providers.

25 Thus, as we have said, Hansen's "exenption" of tort
actions already governed by a legislatively created discovery
rule was not intended to necessitate a discovery rule for every
tort action. It is nore appropriately interpreted as our
recognition of the legislature's power to attach very limted
di scovery rules to statutes of repose. Were the |egislature has
done so, we indicated that this court will not override that
decision in order to apply its own discovery rule. Qur decision

today clarifies that the legislature may not only adopt limted

® Ws. Stat. § 893.55 (1979-80) provided in part:

893.55 Limtation of actions; nedical nmalpractice.
(1) Except as provided by subs. (2) and (3), an action
to recover damages for injury arising from any
treatment or operation perforned by, or from any
om ssion by, a person who is a health care provider,
regardl ess of the theory on which the action is based,
shall be commenced within the |later of:

(a) Three years fromthe date of the injury, or

(b) ©One vyear from the date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been di scovered, except that an action may
not be commenced under this paragraph nore than 5 years
fromthe date of the act or om ssion

The statute contains virtually the sane | anguage today. See
Ws. Stat. § 893.55 (1995-96).

12
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di scovery rules such as that set forth in Ws. Stat. § 893.55,
but may al so choose to enploy no discovery rule at all.

26 In concluding that the Hansen di scovery rule applies to

the Tontzaks' cause of action under Ws. Stat. 8 893.37, the

court of appeals decided that H A Freitag & Son, Inc. v. Bush

152 Ws. 2d 33, 447 NW2d 71 (C. App. 1989), and not Skrupky v.

El bert, 189 Ws. 2d 31, 526 NNW2d 264 (C. App. 1994), or Esser
Distrib. Co. v. Steidl, 145 Ws. 2d 160, 426 N W2d 62 (C. App.

1988), aff'd, 149 Ws. 2d 64, 437 N.W2d 884 (1989), "represents
the correct |law because it <correctly interprets Hansen."
Tonczak, 206 Ws. 2d at 415. We disagree wth the court of
appeal s’ conclusion of |aw To explain why, we exam ne nore
closely these prior decisions by the courts of appeals.

27 The court of appeals acknow edged that Freitag, Esser

and Skrupky all involved statutes of repose by which the
[imtation periods began to run as of the date of the defendant's

conduct . See Tontzak, 206 Ws. 2d at 410-13; see al so Skrupky,

189 Ws. 2d at 54; Freitag, 152 Ws. 2d at 36; Esser, 145 Ws. 2d
at 164. O the three decisions, however, only Freitag applied

t he Hansen discovery rule to a statute of repose. See Tontzak

206 Ws. 2d at 411; Freitag, 152 Ws. 2d at 37. Therefore, a
brief look at Freitag is warranted to determ ne whether the

Hansen di scovery rule can appropriately be applied to a statute

of repose.
128 In Freitag, the applicable limtations period as set

forth in Ws. Stat. 8§ 893.51(1) (1987-88) provided that:

13
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[Aln action to recover damages for the wongful taking,
conversion or detention of personal property shall be
commenced within 6 years after the cause of action
accrues or be barred. The cause of action accrues at
the time the wongful taking or conversion occurs, or
t he wongful detention begins.

(enphasi s added) .’

129 Despite the plain |anguage of Ws. Stat. 8§ 893.51 that
defines when the cause of action shall accrue, the court of
appeals held that the Hansen discovery rule would apply. See
Freitag, 152 Ws. 2d at 37. In doing so, the Freitag court
interpreted Hansen to require use of the discovery rule in "al
causes of action, except causes of action that have a statute of
[imtations that contains its own rule of discovery." Id.

Therefore, the court of appeals stated:

Because the statute of limtations for conversion or
theft contains no rule of discovery, but by its plain
| anguage would act to bar a claim before the party
owning the claim was aware of its existence, we find
the judicially created discovery rule found in Hansen
applicable to this case.

©

" This statute contains identical |anguage today. See Ws.
Stat. 8§ 893.51(1) (1995-96).

8 The court of appeals reached this conclusion despite the
Judicial Council Conmttee's Note that is attached to Ws. Stat.
8§ 893.51 (1987-88):

Judicial Council Commttee's Note, 1979: This section
is based on previous s. 893.19(6), wthout change in
substance, but with sone expansion of |anguage to nake
clear that accrual of the cause of action is not
del ayed until the person bringing the action |earns of
t he wongful taking or detention.

14
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30 Once again, our decision in Hansen did not require that
all tinme limtation periods be based upon the discovery rule.
Such reasoning is tantanmount to declaring that all |egislative
decisions regarding tinme |imtation periods are void unless the
| egislature agrees wth this court's assessnment of what
constitutes good public policy. This we decline to do. W hold
that the judicially-created Hansen discovery rule cannot be
applied to a statute of repose.

31 Because the Freitag court m sunderstood our decision in
Hansen, and incorrectly applied the discovery rule to Ws. Stat.
8§ 893.51, that decision is hereby overrul ed.

.

132 We next consider whether Ws. Stat. 8§ 893.37 violates
the equal protection clauses of the United States or Wsconsin
constitutions. The constitutionality of a statute presents a
guestion of law which this court considers utilizing a de novo

standard of review See State v. Akins, 198 Ws. 2d 495, 502

544 N.W2d 392 (1996). We conclude that § 893.37 satisfies the
demands of both the state and federal equal protection clauses
because a rational basis exists to treat |and surveyors
differently than other potentially liable parties such as the

property owners. Accordingly, we hold that 8§ 893.37 is

Although the plain language of § 893.51 1is sufficient to
determine the intent of the legislature, this note indicates
clearly that the legislature rejected discovery principles in
anendi ng the conversion statute.

15
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constitutionally valid and applies in the present case to bar the
Tontzaks' cause of action against Bailey and American.
A
133 To attack a statute on grounds that it denies equal
protection of the law, a party nust show that the statute
unconstitutionally treats nenbers of simlarly situated classes

differently. See State v. Post, 197 Ws. 2d 279, 318, 541 N.W2d

115 (1995). Upon review of such challenges, there is a strong
presunption of constitutionality for |egislative enactnents, and
every presunption favoring validity of the |aw nust be indul ged.
See id. at 301 (citation omtted). Moreover, a party
challenging a statute has the burden of proving the |[|aw
unconstitutional beyond a reasonable doubt. See id. (citation
omtted).

134 Before proceeding to the constitutional analysis, we
must first clarify the level of judicial scrutiny that the
surveyor statute deserves. This court applies the sane
interpretation to the state Equal Protection C ause as that given
to the equivalent federal provision. See Post, 197 Ws. 2d at
317 n.21 (citation omtted). Conpare Ws. Const. art |, § 1 with
U S. Const. anend. XIV, § 1

135 "Equal protection requires strict scrutiny of a
| egi sl ative cl assification only when t he cl assification
inperm ssibly interferes with the exercise of a fundanmental right
or operates to the peculiar disadvantage of a suspect class.”

State v. Annala, 168 Ws. 2d 453, 468, 484 N W2d 138 (1992)

(citation omtted). O herwi se, the appropriate analysis is to

16
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determne "whether the legislative classification rationally
furthers a purpose identified by the legislature.” 1d.

136 The Tontzaks argue that the surveyor statute is subject
to the "strict scrutiny test" because it inplicates a fundanental
right of access to the courts. Bailey and Anerican, on the other
hand, contend that the "rational basis test" applies because the
case involves econom c decisions and clains, and does not involve
a fundanental right or a "suspect" classification. We concl ude
that the rational basis test applies to Ws. Stat. § 893. 37

137 The Tontzaks' argunment regarding access to the courts
is based entirely upon Ws. Const. art. I, 8 9.° See Resp. Brief
at 36-38. This section of the constitution "does not

create any legal rights, but rather, guarantees access to the

courts to enforce existing rights."” Vandervel den v. Victoria,

177 Ws. 2d 243, 252, 502 NW2d 276 (C. App. 1993) (enphasis in
original). Moreover, we have explicitly held that the rights
guaranteed by art. I, 8 9 are not "fundanental,"” as that termis

used in the context of equal protection analyses. See Doering v.

WEA Ins. Goup, 193 Ws. 2d 118, 130-31, 532 N.W2d 432 (1995).

Therefore, we are not persuaded that this case inplicates a
fundanmental right, and we proceed to anal yze the surveyor statute
under the rational basis test.

B

° Article I, 8 9 of the Wsconsin Constitution provides in
rel evant part:

Every person is entitled to a certain renmedy in the

laws for all injuries, or wongs which he nmay receive
in his person, property, or character :

17
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138 W& pause first to note that the Tontzaks raise Ws.
Const. art. |, 8 9 nore than once in their brief. See Resp.
Brief at 12, 21, 29. In addition, counsel for the Tontzaks
referred to art. |, 8 9 several tinmes during oral argunent in
this case. Al though we reiterate that constitutional points

merely raised but not argued will not be reviewed, see In re

Paternity of Janes A.O, 182 Ws. 2d 166, 173 n.2, 513 N.W2d 410

(C. App. 1994) (citation omtted), we wll assune for the sake
of argunment that the Tontzaks intended to formally assert that
the surveyor's statute violates art. |, 8 9 because it may bar a
litigant's right to sue before it arises.

139 Despite our interpretation of the Tontzaks' argunents,
we do not find a violation of art. I, 8 9 in this case. The
Tontzaks concede that they becane aware of their encroachnment on

t he Andersens' property in June 1994:

6) Fromthe tinme we purchased the property and at | east
until the time that the Andersens first raised a
guestion about a boundary discrepancy in June 1994, we
bel i eved our honme was centered on the |lots we purchased
and [sic] as depicted in the Inman survey and the
American survey and we were unaware that there was any
di screpancy or question regarding the boundary |ine.

Record on Appeal, 17:2 (Aff. of Thomas N. Tontzak, July 24, 1995)
(enphasi s added). In addition, counsel for the Tontzaks
reiterated at oral argunent that it is "undisputed fact" that the
Tontzaks | earned of their encroachnment on the Andersens' property
in June 1994. Therefore, we need not be concerned with a

possible violation of art. |, 8 9 in this case because we
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conclude that the Tontzaks' right to sue arose well before the

six-year limitation period expired on August 25, 1994. 1%

C.
140 G eat def erence IS af f orded to | egi sl ative
classifications under the rational basis test. See Annal a, 168

Ws. 2d at 468. Were, as here, a suspect classification is not
al | eged, and fundanental constitutional rights are not at stake,
the statute "' nmust be sustained unless it is 'patently arbitrary’
and bears no rational relationship to a legitimte governnent

interest."'" State v. MMunus, 152 Ws. 2d 113, 131, 447 N. wW2d

654 (1989) (quoting Frontiero v. Richardson, 411 U S. 677, 683

(1973)). Under these situations, "it is the court's obligation
to locate or to construct, if possible, a rationale that m ght
have influenced the legislature and that reasonably upholds the

| egi sl ative determ nation.” Sanbs v. City of Brookfield, 97

Ws. 2d 356, 371, 293 N.W2d 504 (1980).
41 As we noted in Sanbs, "[t]he rationale which the court
| ocates or constructs is not likely to be indisputable. But it

is not our task to determne the wi sdom of the rationale or the

" The dissent discerns a possible contradiction between
this opinion and the nultiple opinions in Estate of Makos v.
W sconsin Masons Health Care Fund, 211 Ws. 2d 41, 564 N.W2d 662
(1997) (Geske, J., not participating), because two justices
concluded that the statute of repose in that case violated Ws.

Const. art. |, 8 9. See Dissent at 1-2. W disagree.

In Makos, the plaintiff's cause of action for nedical
mal practice was barred before she discovered her injury. See
Makos, 211 Ws. 2d at 45. As we have stated, we need not be
concerned wwth a potential violation of art. I, 8 9 in this case
because the Tontzaks learned of their "injury" well before the

peri od of repose had expired. Therefore, Makos is inapposite.
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| egi sl ation." | d. In particular, limtation periods are a
subj ect over which we have traditionally afforded the |egislature

significant control. See Otman v. Jensen & Johnson, Inc., 66

Ws. 2d 508, 522, 225 N.W2d 635 (1975). Cl assifications nade
Wi thin such statutes will not be overturned if there are "sone
conceivable facts" which mght be thought to justify the
disparity in treatnent. |1d. Therefore, the issue is whether a
rational basis exists for treating surveyors differently fromthe
owners of the property in question.

142 The Tontzaks assert that there is no rational basis for
the disparity in treatnment afforded by Ws. Stat. 8 893.37. They
contend that the surveyor's statute is analogous to the statutes
that were held to violate the equal protection clauses of the

United States and Wsconsin constitutions in Funk v. Wllin Silo

& Equipnent, Inc., 148 Ws. 2d 59, 435 N.W2d 244 (1989), and

Kallas MIIlwork Corp. v. Square D Co., 66 Ws. 2d 382, 225 N W 2d

454 (1975). Accordingly, we wll address these cases in sone
detail .

143 Kallas and Funk are related insofar as they addressed
different versions of the sane statute. See Funk, 148 Ws. 2d at
62- 63. In both cases, we held that the statutes of repose
limting the tinme for an action against persons performng or
furni shing the design, planning, supervision of construction or
construction of i nprovenents to real property (builder's
statutes) violated the equal protection clauses of the United

States and Wsconsin constitutions. See Ws. Stat. 88 893.155
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(1965) ;! 893.89 (1985-86).'% Because we enployed substantially
the sane reasoning in both cases to conclude that the builder's

statutes violated the equal protection clauses, see Funk, 148

1 Wsconsin Stat. 8§ 893.155 (1965) provi ded:

893.155 Wthin 6 years. No action to recover damages
for any injury to property, or for an injury to the
person, or for bodily injury or wongful death, arising
out of +the defective and wunsafe condition of an
i nprovenent to real property, nor any action for
contribution or indemity for damges sustained on
account of such injury, shall be brought against any
person performng or furnishing the design, planning,
supervision of construction or construction of such
i nprovenent to real property, nore than 6 years after
the performance or furnishing of such services and
construction. This |limtation shall not apply to any
person in actual possession and control as owner,
tenant or otherw se, of the inprovenent at the tine the
defective and wunsafe condition of such inprovenent
constitutes the proxi mate cause of the injury for which
it is proposed to bring an action.

2 Wsconsin Stat. § 893.89 (1985-86) provided:

893.89 Action for injury resulting from inprovenents
to real property. No action to recover damages for any
injury to property, or for an injury to the person, or
for bodily injury or wongful death, arising out of the
defective and unsafe condition of an inprovenent to
real property, nor any action for <contribution or
indemmity for damages sustained on account of such
injury, shall be brought against any person perform ng
or furnishing the design, |and surveying, planning,
supervi sion of construction, materials or construction
of such inprovenent to real property, nore than 6 years
after the substantial conpletion of construction. | f
the injury or defect occurs or is discovered nore than
5 years but less than 6 years after the substantial
conpletion of construction, the time for bringing the
action shall be extended 6 nonths.

See Funk v. Wllin Silo & Equi pnent, Inc., 148 Ws. 2d 59,
66-67, 435 N.W2d 244 (1989) for a discussion of the differences
bet ween the two statutes.
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Ws. 2d at 64, we examne the nore in-depth reasoning of Funk
al one to address the Tontzaks' anal ogy.

44 The principal reason for holding that the builder's
statutes violated the equal protection clauses was that "owners
or occupants of land are . . . in the non-protected class.” |1d.
at 66-67. In other words, the builder's statutes term nated
liability of those involved in the planning, design and
construction of inprovenents to real estate (the "protected
class") after six years, but did not termnate liability of those
who would subsequently own or occupy the property (the
"unprotected class"). The Tontzaks raise essentially the sane
argunment in this case: Ws. Stat. 8 893.37 violates the equal
protection clauses because it arbitrarily cuts off the surveyor's
ltability after six years, but perpetuates the liability of the
| andowner after six years and beyond.

145 The Funk court went on to exam ne, and subsequently
reject, the justifications put forth by the legislature in
adopting Ws. Stat. 8§ 893.89 (1985-86). Specifically, the
| egislature found that subsequent to the conpletion of
construction, persons involved in the planning, design and
construction of inprovenents to real estate |lack control over the
property, and other intervening causes which mght lead to
deterioration of the inprovenents. See Funk, 148 Ws. 2d at 65.

Furthernore, the Ilegislature cited the public interest in
l[imting long-term liability in tort litigation relating to

bui I ding construction. See id.
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146 The Funk court rejected these justifications because
control was irrelevant to the statute's purpose in avoiding | ong-
termliability. First, the court noted that "[I]iability is not
termnated when it is shifted to another class whose ability to
conpensate for injuries is questionable.” Funk, 148 Ws. 2d at
74. More inportantly, the court concluded that "builders in no
event would be liable for injuries resulting from negligent
mai ntenance of those in control of the building." Id.

Therefore, the Funk court found that | andowner "control" did not

provide a rational basis for the differential treatnent afforded
to | andowners.

147 As it relates to surveyors, however, we are satisfied
t hat the legislature's interest in elimnating long-term
liability S a rational basi s for t he di sparity in
surveyor/| andowner treatnent.*® Therefore, we decline to follow
the reasoning of the Funk court in this case.

148 1In adopting Ws. Stat. 8§ 893.37, as with any statute of
repose, the legislature was faced with the difficult choice of
termnating liability—+n this case, either the liability of the
surveyor or the | andowner. The legislature was precluded from
termnating the liability of both classes because in that case, a

nei ghboring |andowner in the Andersens' position would be

13 As the dissent aptly points out, the builder's statute in
Funk specifically included "land surveying" in the "protected
class.” See Dissent at 4. However, the Funk court did not
consider the rationale of limting long-term liability as it
applies to surveyors. Thus, we are satisfied that Funk did not
address the issue that is currently before this court.
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conpletely wthout redress for the encroachnent on their
property. Moreover, such a result would alter the well-
established guidelines set forth by the adverse possession
statutes. See Ws. Stat. 8§ 893.24-893.32 (1995-96). Instead of
the seven-, ten- or twenty-year periods that characterize the
current adverse possession statutes, see id., the legislature
woul d have reduced, sub silentio, the tine required to adversely
possess property in this state to the six-year period afforded by
8§ 893.37, without including sone of the inportant prerequisites
of successful adverse possession clains. See, e.g., Ws. Stat.
8§ 893.25(2)(a) (1995-96) (requiring actual continued occupation
of the property).

149 Thus, rather than risk an inadvertent change to adverse
possession law, the legislature elected to termnate the

surveyor's liability alone. W therefore agree with the Funk

court that not all long-term liability ends when a statute of
repose such as Ws. Stat. 8 893.37 is enacted. The |andowner may
be liable for years after the six-year period of repose expires.
Wth adverse possession as a renedy, however, there is sone

finality for the landowner's liability.* In other words,

4 wWe acknow edge that adverse possession was not an option
for the Tontzaks in this case, since the Andersens comenced
their lawsuit against the Tontzaks |ess than 7 years—the m ni num
time required in Wsconsin for a successful adverse possession
claimafter the Tontzaks' initial encroachnment on their property.
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adver se possessi on provides inherent protection for the | andowner
who may be sued for reliance on an erroneous survey.

150 On the other hand, wthout the finality that Ws. Stat.
8§ 893.37 affords, a surveyor's liability would be perpetual. The
| egi slature was no doubt aware that real estate transactions
today could rely upon surveys that date to the early 20th
century. As a result, there is a distinct possibility that a
surveyor could be held liable to a renmpte and unforseeable
purchaser thirty, forty, or even fifty years after conpletion of
the original survey. In our assessnment, this legislation is
anply justified by the legislature's inplicit conclusion that no
duty so broad, and no liability so i measurabl e should be inposed
upon any party to a commercial transaction such as that invol ved

here.

W also acknowl edge that adverse possession wll not
protect, for various reasons, all [|andowers who are in the
Tontzaks' position. However, it is neither our function, nor our
duty as the judiciary to question the wisdomof this |egislation.

As we have said, "[j]udicial response to a challenged
| egi slative classification requires only that the review ng court
| ocate some reasonable basis for the classification nade. The
public policy involved is for the |egislature, not the courts, to
determne.” Onernik v. State, 64 Ws. 2d 6, 19, 218 N.W2d 734
(1974).

Put sinply, the legislature's basis for distinguishing
between two simlarly situated classes need not be perfect, but

merely rational. Yet the dissent deens it newsworthy to rem nd
us that "adverse possession |laws do not protect all property
owners from long-term liability." D ssent at 3. The di ssent

forgets our limted purpose in this matter: it is not our duty to
ensure that all parties are properly protected from |ong-term
l[iability, but only to ensure that some rational basis exists for
the legislature's decision to treat nmenbers of simlarly situated
classes differently. The legislature has net this burden here.
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51 In fact, the problens posed by Ilong-term surveyor
liability may be particularly egregious. The technology of I|and
surveying in this country has changed dramatically over the past
50 to 100 years, such that surveys perforned today wll likely be
much nore accurate than those perforned in the past. As a recent

treati se on the subject has not ed:

In less than a single generation, the surveyor has
progressed from having to trace and neasure each and
every foot of a traverse line to neasuring |long, and
heretofore inaccessible, distances wth accuracies
never before attained, in a matter of mnutes, through
the use of electronic distance neasuring equipnent.

Presently, equipnment is being used that determ nes
positional accuracies of corners in |atitude, |ongitude
and elevation to within one inch. Al though high costs
now prohibit the general use of such equipnent, it is
forseeable that within a decade or |less the practicing
| and surveyor will enploy themin his every day worKk.

Walter G Robillard & Lane J. Bouman, CCark on Surveying and

Boundaries 8§ 31.09, at 1044 (6th ed., Mchie Co. 1992).7%

52 The legislature would clearly want to avoid a situation
where surveyors are conpelled to defend their actions several
decades after conpletion of their original surveys—surveys that
were perfornmed according to the accepted standards of the tine,
but which have recently proven to be inaccurate through the use
of nodern surveyi ng techni ques.

153 The Tontzaks contend that any problem of |ong-term
liability is avoided because surveyors generally provide a

certification that |imts the parties who may rely on the

> For a discussion of current surveying technology and its
history, see Walter G Robillard & Lane J. Bouman, Cdark on
Surveyi ng and Boundaries 88 31.01-.09 (6th ed., Mchie Co. 1992).
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survey's representations. For exanple, Anerican's survey
indicates: "This survey is nmade for the present owners of the
property, and al so those who purchase, nortgage or guarantee the
title thereof within one (1) year from this date thereof." W
di sagree with the Tontzaks' argunent.

154 Regardless of the certification's potential effect on a
surveyor's future liability, this "limtation" does little to
address the long-term surveyor liability created by a "present”
property owner who holds the land in question for nmany years
wi thout selling it. In this scenario, the |andowner who has the
survey perfornmed may own the property for 30 years before he or
she is sued by a neighbor for encroachnent. Wthout a statute of
repose such as Ws. Stat. § 893.37, the surveyor would renmain
l'i abl e.

155 In light of the inportant policy concern of statutes of
repose and statutes of limtations to ensure pronpt litigation of
claims and to protect defendants from fraudul ent or stale clains
brought after nenories have faded or evidence has been |ost, see

Korkow v. General Casualty Co. of Wsconsin, 117 Ws. 2d 187,

198-99, 344 N.W2d 108 (1984) (citation omtted), the |legislature
reasonably chose to termnate the surveyor's otherwise infinite
ltability after six years. Were the surveyor could remain
vul nerable to erroneous survey liability for undefined periods of
time, the landowner's obligation to neighboring property owners

inports the protections of adverse possession to |essen the
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| i kel i hood of |ong-term accountability.?® Therefore, we hold
that Ws. Stat. 8§ 893.37 satisfies the equal protection conmands
of the state and federal constitutions.

56 In so holding, we also note that the classification
i nposed by Ws. Stat. 8§ 893.37 satisfies the five criteria set
forth in Dane County v. MManus, 55 Ws. 2d 413, 423, 198 N. W2d

667 (1972) (citations omtted). These criteria provide that in

order to sustain |legislation against an equal protection attack:

(1D Al | classification|s] must be based upon
substantial distinctions which nmake one class really
different from anot her.

(2) The classification adopted nust be germane to the
pur pose of the | aw.

(3) The classification nust not be based upon existing
circunstances only. [The follow ng sentence was added
to No. 3 by State ex rel. Risch v. Trustees: 'It nust
not be so constituted as to preclude addition to the
nunbers included wthin a class.']

(4) To whatever class a law may apply, it must apply
equally to each nenber thereof.

(5) That the characteristics of each class should be so
far different from those of other classes as to
reasonably suggest at |least the propriety, having
regard to the public good, of substantially different
| egi sl ati on.

157 As we have indicated, there is a substantial
di stinction between surveyors and |andowners in that the latter

class is afforded the protections of adverse possession to |essen

' W note that the adverse possession statutes allow for
the "tacking" together of periods of possession by adverse
possessors in privity with one another. See, e.g., Ws. Stat.
88 893.25(1), 893.26(1), 893.27(1) (1995-96). Therefore, no
single | andowner is necessarily required to possess the disputed
property for the full time periods set forth in those statutes to
mai ntain a successful adverse possession claim
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the likelihood of Ilong-term liability. This classification
serves Ws. Stat. 8§ 893.37's purpose of elimnating long-term
undefined liability, does not preclude addition to the nunbers
included within the surveyor class, and applies equally to each
menber of that class. Finally, the potential for virtually
per petual erroneous survey liability suggests the propriety of,
and perhaps the need for, substantially different |egislation
that elim nates such an undesirable result.
[T,

158 Finally, the Tontzaks assert that their claimis tinely
because Anerican's placenent and mai ntenance of permanent survey
stakes, together with its certification of accurate boundaries to
purchasers for one year, constitutes a continuing tort.
According to the Tontzaks, these two actions entitle outside
parties to rely upon the "continuing statenment” of the correct
boundaries for the one-year period so that the six-year
[imtation period in Ws. Stat. 8§ 893.37 is tolled until the one-
year period set forth in the surveyor's certification has
expired. Qur resolution of this issue depends solely on the
application of law to wundisputed facts. Therefore, we are
presented with a question of |aw which we review de novo. See

Town of DePere v. City of DePere, 184 Ws. 2d 278, 282, 516

NNWw2d 1 (C. App. 1994).

159 W& find this argunent to be wthout nerit. The
Tontzaks rely upon one case for their assertion that where a
continuing tort exists, the limtations period does not comrence

until the last event in the conti nuum occurs. See Tanmm nen V.
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Aetna Casualty & Surety Co., 109 Ws. 2d 536, 559, 327 N.W2d 55

(1982). In Tamm nen we held that:

[wW] here there is a continuum of negligent nedical care
related to a single condition occasioned by negligence,
there is but one cause of action; and if any act of
negligence wthin that continuum falls wthin the
period during which suit may be brought, the plaintiff
is not obliged to split his cause of action but may
bring suit for the consequences of the entire course of
conduct .

Id. at 556.

60 In this case, we have little trouble concluding that
Anmerican's placenent of survey stakes in the ground follow ng
conpletion of the survey is but a single act. Wen property is
staked, no continuum or series of events transpires. The nere
fact that the nonunent remains in the ground does not sonehow
transformthat single act into a series of continuing events such
that the limtations period can be tolled.

61 In fact, no series of separate negligent acts are
alleged in this case. The Tontzaks appear to acknow edge that
American conmtted only one "act" when it placed surveyor stakes
in the ground. Instead, their continuing tort or "continuing
m srepresentation" argunent depends heavily on the surveyor's
certification as to the accuracy of the staked boundaries for one
year. As long as the certification period remained in effect,
the Tontzaks contend that Anerican continuously m srepresented
t he boundaries of their property.

62 Reliance on the certification is dubious because Ws.
Stat. 8§ 893.37 is clear and unanbiguous in its command that "[n]o

action my be brought . . . nore than 6 years after the
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conpletion of a survey." (enphasis added). In essence, the
Tontzaks ask this court to find that the survey was not conpl eted
until the "certification period" expired. Such an interpretation
of the surveyor's statute would do an injustice to any plain
reading of its [|anguage. The survey was conpleted when Bail ey
signed and dated it in August 1988. Therefore, the six-year
[imtation period began to run from that date, rendering the
Tontzaks' 1995 filing untinely.
V.

63 Because the court of appeals erred in concluding that
the discovery rule applied to the Tontzaks' cause of action, we
reverse that decision. We further hold that the Tontzaks have
failed to denonstrate beyond a reasonable doubt that Ws. Stat.
§ 893.37 is wunconstitutional, and conclude that its six-year
l[imtation period was tolled neither by Bailey's certification in
the survey nor by Anmerican's placenent of survey stakes in the
gr ound.

By the Court.—JFhe decision of the court of appeals is

rever sed
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164 DONALD W STEINMETZ, J. (Concurring). | agree
with the majority and with Justice Crooks' discussion of Estate

of Makos v. Wsconsin Masons Health Care Fund, 211 Ws. 2d 41,

564 N.W2d 662 (1997). | wite separately to respond to part of
the Chief Justice's dissenting opinion. The Chief Justice argues
that the mjority holding "that the judicially-created Hansen
di scovery rule cannot be applied to a statute of repose" is

inconsistent with the plurality opinion in Mkos, 211 Ws. 2d at

564 (Steinnmetz, J., plurality opinion). D ssent at 1. I
di sagr ee.

165 1In Mikos, the plurality opinion concluded that, as
applied to the facts of that case, the statute of repose in Ws.
Stat. 8§ 893.55(1)(b) violated Ws. Const. art. |, 8 9 where it
"closed the doors of +the courtroont Dbefore the plaintiff
di scovered or could have discovered the all eged negligence of the
doctor who m sdi agnosed her condition. See Makos, 211 Ws. 2d at
49, 54 (Steinnetz, J.). The issue whether the Hansen discovery

rule applies to statutes of repose was not addressed in Mkos.

In this case, the Tontzaks concede that they discovered their
encroachnment on the Andersens' property prior to the running of
the time limt in Ws. Stat. § 893.37. Thus, unlike in Mkos
the statute of repose in this case did not bar the Tontzaks'
claim before they discovered their injury. As applied to the
facts here presented, the statute of repose, therefore, is not
unconstitutional under art. |, 8 9. See Myjority op. at 18-109.

In its application of art. I, 8 9, the holding in this case is

not inconsistent wwth the plurality opinion in Mkos.
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166 The Chief Justice confuses the judicially created
Hansen discovery rule with the application of art. I, § 9. I n
nature and application, the two concepts are entirely different.

In Hansen v. A.H Robins, Inc., 113 Ws. 2d 550, 335 N.wW2d 578

(1993), this court concluded that where a statute of limtations
does not set the tine at which a plaintiff's claim"accrues," the
court retains the authority to do so. See id. at 560. The court
then held that "[i]n the interest of justice and fundanental
fairness, we adopt the discovery rule for all tort actions other
than those already governed by a legislatively created discovery
rule.” 1d. (enphasis added). Sinply stated, the Hansen di scovery
rule sets the tine that a cause of action accrues under a statute
of limtations, unless the statute already expressly provides the
time of accrual. Since by definition a statute of repose cuts
off a right of action regardless of the time of accrual, see
Makos, 211 Ws. 2d at 51 n.8 (quoting Black's Law Dictionary 1411
(6'" ed. 1990)), the Hansen discovery rule cannot apply to a
statute of repose.

167 Article 1, 8 9, on the other hand, guarantees that
every person shall be afforded a remedy for wongs conmtted
agai nst his or her "person, property or character."” "This court
has I ong held that the 'certain renedy' clause of this provision,
while not guaranteeing to litigants the exact renedy they desire,
entitles Wsconsin residents '"to their day in court.'"" Makos

211 Ws. 2d at 52 (Steinnetz, J.)(quoting Metzger v. Departnent

of Taxation, 35 Ws. 2d 119, 129, 150 N.W2d 431 (1967)). I n

contrast to the Hansen discovery rule, which in effect sets the
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time at which tort statutes of limtations begin to run,* art. |

8§ 9, as applied here and in Mkos, bars the application of a

statute of repose only when that statute has cl osed the courtroom
doors before a plaintiff discovered or could have discovered his
or her injury.

168 Al though application of art. I, 8 9 in cases such as
Makos and this case is driven by determning whether the
plaintiff discovered his or her injury before the running of the
statute of repose, the practical effect of applying art. 1, 8 9
is far different from that of the Hansen discovery rule. The
fundanmental distinction in the application of these two |ega
concepts is sinple to illustrate.

169 |If the court were to apply the Hansen di scovery rule to
the statute of repose in Ws. Stat. § 893.37, every plaintiff
bringing a claimagainst a surveyor would have six years fromthe
day he or she discovers his or her injury, rather than fromthe
day the survey was conpleted, to file an action against the
surveyor. As explained by the majority, the court in effect
would be rewiting the statute of repose in Ws. Stat. § 893.37
as a statute of limtations and then setting in all cases the day
of discovery as the tinme of accrual. Under the Hansen di scovery
rule, the Tontzaks would not be barred from bringing their claim

because they filed their action wthin six years after they

! Under the Hansen discovery rule, a statute of limitations
can never violate art. |, 89 because the statute will not begin
to run until a plaintiff discovers, or with reasonable diligence
shoul d have di scovered, his or her injury.
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di scovered their injury. Since the Hansen discovery rule does
not apply, however, the Tontzaks' claimis barred by Ws. Stat.
8§ 893. 37 because they filed their claim"nore than 6 years after
the conpletion of the survey." Ws. Stat. § 893.37

70 In contrast, application of the guarantees in art. I, 8§
9 to a statute of repose turns on the facts of a particular case
and does not affect that statute of repose as applied in other
cases. For exanple, although the statute of repose in Ws. Stat.
8§ 893.55(1) was found unconstitutional as applied to the facts in
Makos, that statute continues to bar actions commenced outside
its five-year tinme period where the plaintiffs discover their
injuries prior to the running of the statute. |In this case, the
guarantees of art. I, 8 9 wll not save the Tontzaks' claim
because, unlike the plaintiff in Mkos, they discovered their
injury prior to the running of the statute of repose. At the
time of discovery, the courtroomdoors had not been closed to the
Tontzaks. Section 893.37, therefore, did not deny the Tontzaks
their day in court.

71 The holding of the <court 1in this <case 1is not

inconsistent with the plurality opinion in Mkos.
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172 JANINE P. GESKE, J. (Concurring). | join the majority
opi ni on. | agree with the majority that it need not reach the
Article I, sec. 9 issue raised in Estate of Mikos v. Wsconsin

Masons Health Care Fund, 211 Ws. 2d 41, 564 N.W2d 662 (1997),

based on the facts of this case. Mjority op. at 19-20. | wite
merely to address the comments of Chief Justice Abrahanson's
di ssent and the response of Justice Crooks' concurrence regarding
Article I, Section 9 of the Wsconsin Constitution.

173 Curiously, both witers address the effect today's
majority opinion has on the mnultiple opinions conprising Mkos.

Their di scussion of Mkos is curious, and acadenic, because none

of the four separate opinions in that case has precedenti al
val ue.
74 In a unaninous opinion released less than tw weeks

after the Makos decision, this court said that none of the Mkos

opi ni ons have precedential val ue. See Doe v. Archdiocese, 211

Ws. 2d 312, 334-35 n.11, 565 N.W2d 94 (1997); see also, lves v.

Coopertools, 208 Ws. 2d 55, 559 N.W2d 571 (1997) (per curiam

"our division on reasoning sinply nmeans that the anal yses of the
two concurrences have no precedential value," citing State ex

rel. Thonpson v. Jackson, 199 Ws. 2d 714, 719, 546 N W2d 140

(1996) (per curiam, and State v. Elam 195 Ws. 2d 683, 685, 538

N.W2d 249 (1995) (per curiam, "a majority of the participating
judges nust have agreed on a particular point for it to be
consi dered the opinion of the court."”

175 The Art. |, sec. 9 portion of the dissent is academc

because it <contends that the majority opinion overrules the
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mandate in Makos, sub silentio. Overruling the mandate of Makos
IS not possible. "A judicial decision is said to be overruled
when a later decision, rendered by the sanme court or by a
superior court in the sane system expresses a judgnent upon the
sane question of law directly opposite to that which was before
given, thereby depriving the earlier opinion of all authority as
a precedent."” Black's Law Dictionary 1105 (6th Ed. 1990).

Nei t her the nmandate of Makos, which reversed the court of appeals

and remanded for trial, nor the nultiple non-majority opinions by
the justices participating in that case can be "overrul ed"
because they never possessed authority as precedent.

176 The reasoning of Justice Crooks' concurrence is
i kewi se academc when it criticizes the mjority's statenent
about the discovery rule as "contrary to the lead opinion and a
concurring opinion in Makos." A mmjority opinion is not bound to
conply with non-precedential opinions. Justice Crooks is free to

advocat e adoption of the rationale he al one proposed in his Mkos

concurrence, as Chief Justice Abrahanson is free to advocate the
position she joined in the Makos dissent, but the majority should
not be faulted for failing to adopt that rationale when the facts

do not even raise Art. |, sec. 9 as an issue.
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177 N PATRICK CROOKS, J. (Concurring). Al t hough
concur with the mndate, | wite separately to address the
maj ority's discussion of the discovery rule adopted by this court

in Hansen v. A. H Robins, Inc., 113 Ws. 2d 550, 560, 335 N W2d

578 (1983). Wiile | recognize that the Hansen discovery rule is
relevant to the issue presented, | conclude that the extensive
analysis by the nmmjority is unnecessary, since the mjority
acknowl edges that "the Tontzaks learned of their "injury' well
before the period of repose expires." Myjority op. at 19 n.10.

The majority also fails to recognize and consider the |ead

opinion and a concurring opinion in Estate of Makos v. Wsconsin

Masons Heal th Care Fund, 211 Ws. 2d 41, 564 N.W2d 662 (1997).

178 Witing separately in Mkos, | concluded that the
statute of repose as applied in that case violated Article 1,
Section 9 of the Wsconsin Constitution. Specifically, |1
concluded that the statute of repose at issue deprived that
plaintiff of "the right to a renedy in violation of Article I,
Section 9 of the Wsconsin Constitution," id. at 60, because the
plaintiff "could not have discovered the injury until after the
statute of repose had run." 1d. at 59. In reaching that

conclusion, | urged that:

courts should consider the followng three principles,

along with the nature of the cause of action, in
determ ning whether an individual has been denied the
right to a remedy in violation of art. I, 8 9 through
t he | egi sl ature's nodi fi cati on, reducti on, or
elimnation of a right to bring a cause of action: (1)
whet her t he | egi sl ature nodi fi ed, reduced, or

elimnated a post-constitutional cause of action
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created by the legislature itself; (2) whether the
| egi slature nodified, reduced, or elimnated a conmon
| aw or pre-constitutional statutory cause of action and
provi ded a reasonable alternative; and (3) whether, if
the legislature did not provide a reasonable
alternative, it has established that an overpowering
public necessity for the abolishnment of such right
exi sts, and that no reasonable alternative exists.

Id. at 67. Applying this test to the facts in Makos, | concl uded
that there are circunstances under which the |egislature cannot
elimnate a plaintiff's right to bring a cause of action pursuant
to a statute of repose without violating Ws. Const. art. |, 8 9.

179 The Hansen di scovery rule and Ws. Const. art |, 8 9
are not equivalent legal theories, but are both related to the
right to bring a claim In tort actions where the |egislature
has not expressly created a discovery rule, the Hansen discovery
rule sets forth the date that a plaintiff discovers, or should
have di scovered, his/her injury as the date of the accrual of a
claim Article 1, Section 9 of the Wsconsin Constitution
provi des "[e]very per son IS entitled to a certain
remedy . . . for all injuries, or wongs which he may receive in
his person, property or character." The theories are distinct;
however, the Hansen di scovery rule, and Ws. Const. art |, 8 9 in
the context of a statute of repose, both address the plaintiff's
di scovery of his/her injury and wultinmately nay provide a
plaintiff with the right to bring a claim

180 The mpjority's statenent that the Hansen di scovery rule
cannot be applied to a statute of repose fails to recognize that
under the Wsconsin Constitution a statute of repose nmay not bar

a claim where the plaintiff had no opportunity to discover the
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injury. As a practical matter, a Ws. Const. art |, 8§ 9 argunent
may necessarily be raised in an instance where a plaintiff's
cause of action is barred by the expiration of statute of repose
because the plaintiff had no opportunity to discover his/her
injury. At least tw Justices of this court concluded that Ws.
Const. art |, 8 9 provides a renedy in such an instance. See
Makos, 211 Ws. 2d at 44 (Steinnetz, J.), 211 Ws. 2d at 60
(Crooks, J., concurring).

181 | also wite separately to address Justice GCeske's
concurrence, which states that Makos has no precedential val ue.
| disagree. | recognize that this court has previously stated
that "a mpjority [of judges] mnust have agreed on a particular
point for it to be considered the opinion of the court." State
v. Dowe, 120 Ws. 2d 192, 194, 352 N.W2d 660 (1984). However, |
submt that the appropriate rationale for interpreting a
plurality opinion is that adopted by the United States Suprene
Court in Marks v. United States, 430 U.S. 188, 193 (1977).

82 In Marks, the United States Suprenme Court reviewed a
decision of the Sixth CGrcuit Court of Appeals. The Sixth
Circuit had determined that a relevant United States Suprene
Court case "never becane the |aw' because the standard set forth
in that case "never commanded the assent of any nore than three
Justices at any one tinme." Id. at 192. The Suprene Court

rejected the Sixth Grcuit's reasoning:

Wen a fragnmented Court decides a case and no single
rational e explaining the result enjoys the assent of [a
majority of] Justices, 'the holding of the Court may be
viewed as that position taken by those Menbers who
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concurred in t he j udgnent s on t he nar r owest
grounds . . . . Gregg v. CGeorgia, 428 U S. 153, 169
n.15 [] (1976) (opinion of Stewart, Powell, and

Stevens, JJ.).
Id. at 193. Since its holding in Marks, the United States
Suprenme Court has re-affirmed the principle of law that the
narrowest grounds of a plurality opinion constitute the opinion

of the Court. See, e.g., City of Lakewood v. Plain Deal er Publ'g

Co., 486 U.S. 750, 764 n.9 (1988) (rejecting the argunent that a
plurality opinion is "not good |aw' and restating the holding of
Marks) .

183 The lead and concurring opinions in Mkos concededly
enconpassed distinct rationales, making a determnation of the
"narrowest grounds" arguably conpl ex. However, this does not
negate the fact that Makos is of precedential value. In N chols

v. United States, 511 U S. 738, 745 (1994), the Suprene Court

again revisited the "narrowest grounds"” holding of Mirks and

applied it to the Court's fragnented decision in Baldasar v.

IIlinois, 446 U.S. 222 (1980). The Suprene Court recogni zed t hat
several |ower courts had "decided that there is no | owest common
denom nator or 'narrowest grounds' that represents the Court's
holding [in Baldasar]." N chols, 511 U S. at 745. Still other
courts had reached differing conclusions regarding which
Justice's opinion in Bal dasar set forth the opinion of the Court.

See Nichols, 511 U S. at 745. Rat her than ignore Bal dasar by

concluding it has no precedential value, the Supreme Court

restated its holding in Marks and concluded that a confusing
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plurality opinion should be reexamned and clarified by the

Court, not disregarded. See N chols, 511 U S. at 746.

84 Because the plurality opinion in Makos is unnecessary

to the majority opinion given the facts in the present case, |
decline to exam ne Mkos beyond reasserting the discussion of
Ws. Const. art I, 8 9 and advocating for the application of the
three-part test discussed above. | do, however, urge this court

to recognize that a plurality opinion of this court is in no way

devoid of any precedential value. Cf. Marks 430 U S, at 193
Ni chols, 511 U S. at 745-46.

185 In sum | conclude that the |engthy discussion of the
Hansen di scovery rule is unnecessary given the facts presented in
this case. Moreover, | strongly disagree with the majority's
hol ding that the "Hansen discovery rule cannot be applied to a
statute of repose"” due to the mpjority's failure to address Ws.
Const. art I, 8 9. | also urge this court to consider in future
cases, where applicable, the adoption of the three-part test
suggested in Mikos, 211 Ws. 2d at 67. Finally, | assert that
the opinion of this court in Makos is of precedential value, and
that its legal authority should be determned in accord with the

United States Suprene Court's decision in Marks.

186 For the reasons set forth, | concur.
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187 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (Dissenting). I
wite because the mgjority opinion's discussion of the Hansen
di scovery rule is internally inconsistent and the holding is
irreconcilable with the court's prior cases relating to the

application of the discovery rule, statutes of repose and Ws.

Const. art. I, 8 9, which provides that "every person is entitled
to a certain renedy in the laws for all injuries, or wongs which
he nmay receive." Furthernmore, | conclude that Ws. Stat.

8§ 893.37 violates the equal protection clauses of the Wsconsin
and federal Constitutions.
I

188 The majority opinion states that in adopting a statute

of repose "the legislature may . . . choose to enploy no
di scovery rule at all." Mjority op. at 13. It further states
its holding as foll ows: "W hold that the judicially-created

Hansen di scovery rule cannot be applied to a statute of repose.”
Majority op. at 15. I conclude that the majority opinion sub

silentio overrules the mandate in Estate of Mikos v. Wsconsin

Masons Heal th Care Fund, 211 Ws. 2d 41, 564 N.W2d 662 (1997).

189 Contrary to the majority opinion's position, the
holding in this case is, in nmy opinion, inconsistent with Justice
Steinnetz's lead opinion and Justice Crooks's concurrence in

Makos. These justices concluded that the statute of repose,

which did not take into account the date of discovery of the
injury, violates art. |, 8§ 9. See Makos, 211 Ws. 2d at 44
(Steinmetz, J.), 211 Ws. 2d at 60 (Crooks, J., concurring).
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90 The holding in this case is, in ny opinion, consistent
with Justice Bradley's dissent in Mkos, which | joined. The
dissent in Mkos upheld the legislature's power to enact a
statute of repose without regard to the date of discovery of the
injury.

191 The legal and factual scenarios in Makos and this case

are virtually identical

192 Makos involved Ws. Stat. 8§ 893.55(1)(b), a statute of

repose requiring nedical malpractice actions to be comrenced
within one year fromthe date the injury was discovered but not
|ater than five years fromthe date of the act or om ssion. I n
this case the statute of repose provides that no action for
negligence, errors or omssion in the making of any survey may be
brought against an engineer or a land surveyor nore than six
years after conpletion of the survey.

193 In Mikos the plaintiff filed a nedical malpractice
action agai nst her physician after the statute of repose had run.

In this case the plaintiffs filed a negligence action against
their land surveyor after the statute of repose had run.

194 Despite the nearly identical factual and | ega
scenarios, the end results of the two cases are significantly
different. In Makos this court renmanded the cause for trial
thereby allowing the plaintiff to pursue the nedical mal practice
action. In this case the court bars the plaintiffs' negligence
action as untinely, thereby closing the courtroom doors to the

plaintiffs without giving thema day in court.
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195 In ny view had the mpjority's reasoning in this case
been applied to Mkos, the estate of Mkos should have been
barred, by a 4-2 vote, from pursuing the nedical malpractice
action. The mgjority opinion should acknow edge that it 1is

adopting the dissenting position in Makos regardi ng the di scovery

rule, statutes of repose and art. |, 8 9.
[
196 | also conclude that Ws. Stat. § 893.37 violates the
equal protection clauses of the Wsconsin and federal

Constitutions.

197 The issue presented is whether the classification in
Ws. Stat. 8 893.37 is reasonably related to a legitimate state
pur pose. If there is no reasonable relationship between the
|l egislative classification and the legislative purpose, then
8§ 893.37 violates the equal protection clauses of the Wsconsin
and federal Constitutions.

198 What is the rational basis for the distinction between
| and surveyors and property owners? The majority opinion
attenpts to salvage Ws. Stat. 8§ 893.37 from an equal protection
chal l enge by stating that "there is a substantial distinction
bet ween surveyors and |andowners in that the latter class is
afforded the protections of adverse possession to |essen the
i kelihood of long-termliability." Majority op. at 29.

199 The fundanental flaw in the majority opinion's analysis
is that the adverse possession |laws do not protect all property
owners from long-term liability. Under Wsconsin law there are

several prerequisites for adverse possession, and a | andowner may
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not be able to nmeet them In this case the Tontzaks are liable

to the abutting property owners but cannot seek contribution or

indemification fromthe | and surveyor who caused the damage.
1100 Furthernore, the majority opinion contravenes Funk v.

Willin Silo & Equipnment, Inc., 148 Ws. 2d 59, 435 N W2d 244

(1989), in which this court struck down a statute of repose that
di stingui shed property owners, occupants, and tenants from
buil ders, material suppliers, and | and surveyors. The statute of
repose imuni zed the latter group fromliability upon negligence
actions not brought within six years after substantial conpletion
of construction. This court held that the statute viol ates equal
protection and specifically rejected t he | egi sl ature's
justification for the statute¥%that owners, occupants, and
tenants have post-construction control over the prem ses while
buil ders, material suppliers, and |and surveyors do not. See id.
at 77, 74.

101 | see no basis for distinguishing the statute of repose

in Funk fromthe statute at issue here.

102 For the foregoing reasons, | dissent.
1103 | am authorized to state that Justice Ann \Wal sh Bradl ey

joins this dissent.
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